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NATURE AND SCOPE OF THE POWER OF 
CONGRESS TO REGULATE COMMERCE. 

The Commerce Clause of the Federal Constitution confers upon 
Congress the power "to regulate commerce with foreign nations, 
and among the several States." 1 The decisions of the Supreme 
Court during the hundred and twenty years and more that this 
provision has been in force, seem to furnish the basis for a tol- 
erably complete conception of its effect upon the powers reserved 
to the States by the Tenth Amendment. On the other hand, until 
very recently, comparatively little .progress has been made toward 
such a conception of what is the precise nature and scope of the 
power conferred upon Congress by this provision. This is mainly 
because until recently Congress has availed itself but little of the 
authority conferred thereby. 

But now that Congress has enacted a considerable body of 
legislation referable thereto, there have sprung up numerous ques- 
tions calling for a speedy determination of the nature and scope 
of this power. Perhaps the time is scarcely ripe for an adequate 
statement thereof even in outline. Nevertheless, even the attempt 
to set forth what has thus far been accomplished in this respect 
may tend to facilitate the solution of problems hereafter to arise. 

It would seem obvious, at the outset, that a clear conception 
of just what is the commerce that is to be regulated is fundamen- 
tally important. But the decisions of the Supreme Court furnish 
comparatively little assistance in this direction. For instance it 
has been said : 

"Regulation and commerce among the States both are prac- 
tical rather than technical conceptions, and, naturally, their limits 
must be fixed by practical lines." 2 

And we submit that the court has thus far failed to produce a 
satisfactory definition of commerce. Take the one that seems to 
have been especially sanctioned by it. 

"Commerce with foreign countries and among the States, 
strictly considered, consists in intercourse and traffic, including in 
these terms navigation and the transportation and transit of per- 

'The power, as applied to commerce "with the Indian tribes" is not con- 
sidered m the present discussion. 

'Galveston, Harrisburg etc. Ry. Co. v. Texas (1908) 210 U. S. 217. 
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sons and property, as well as the purchase, sale and exchange of 
commodities." 3 

But it is easily demonstrable that, in the opinion of the Su- 
preme Court at least, commerce but partially and imperfectly com- 
prehends intercourse. It suffices to refer to decisions relating to 
insurance and other contracts. 4 And it scarcely seems to need 
pointing out that it does not comprehend mere traffic as such at 
all, or "the purchase, sale and exchange of commodities," these 
being of themselves merely internal transactions to which the 
power of Congress does not extend. 6 All then that really remains 
of the definition is that commerce consists in "the transportation 
of persons and property" (the words "and transit" being omitted 
as superfluous). What we regard as the correct view seems to 
have been apprehended by the court in at least one instance, it 
being said that "transportation is commerce itself."* 

In determining the nature and the scope of the power of Con- 
gress to regulate commerce, or what we may now call transporta- 
tion, we submit that it is of vital importance to distinguish between 
what we venture to term the subject of transportation, that is, what 
is transported, be it a person or property, and what we term the 
agency of transportation, in particular, the carrier, usually a 
common carrier. The agency of transportation may be regarded 
as including, not merely the person engaged in transportation, but 
the instrumentalities employed by him ; thus, in case of transporta- 
tion by railroad, — cars, engines, track, stations, etc. 

As this distinction seems to us so important, we shall endeavor 
to make it more clear by illustration. Suppose the entire inter- 
state commerce of the country (excluding, for the sake of con- 
venience, foreign commerce) to consist in transportation between 
Boston and Albany, that is, of clothing from Boston to Albany, 
and food from Albany to Boston. Now it is obvious at the outset, 
that there is no necessary connection whatever between mere in- 
terstate transportation of clothing or of food, and their transpor- 

'County of Mobile v. Kimball (1880) 102 U. S. 691, 702. This was 
approvingly quoted in McCall v. California (1890) 136 U. S. 104; Williams 
v. Fears (1900) 179 U. S. 270; Champion v. Ames (1903) 188 U. S. 321, 
351. See also statement in Adair v. U. S. (1908) 208 U. S. 161, 176, which 
seems to indicate an increasing confusion of conception. 

'See Paul v. Virginia (1868) 8 Wall. 168; Ware v. Mobile County 
(1908) 209 U. S. 405. 

"See Employers' Liability Cases (1908) 207 U. S. 463, 493. For in- 
stance, in N. Y. ex rel. Hatch v. Reardon (1907) 204 U. S. 152, the Com- 
merce Clause was held not to apply to a mere sale of stock. 

'Railroad Co. v. Husen (1877) 95 U. S. 465, 470. 
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tation by a carrier, that is, a common carrier. The manufacturer 
of the clothing, or the manufacturer or producer of the food 
might conceivably transport it from Boston to Albany, or vice versa, 
either on his own back, or the backs of animals owned and con- 
trolled by him, or by barrow or by wagon. Indeed, such conditions 
of transportation have been, and in certain communities continue 
to be widely prevalent. Even among us, local peddlers furnish 
illustrations. 

The absence of any necessary connection between mere trans- 
portation and transportation by a carrier may perhaps be even 
more clearly understood, when it is realized that transportation, at 
any rate change of location, of tangible objects, may happen with- 
out the interposition of any human agency, as if animals ferae 
naturae should pass from State to State, or if lumber should float 
down a navigable stream to another State. 

Now regulation by Congress, under these conditions, of trans- 
portation, that is to say, of the subject of transportation, would 
seem ordinarily, if not necessarily, to take the form of prohibition, 
either absolute prohibition, or prohibition save under prescribed 
conditions. Thus it might conceivably be absolute prohibition of 
transportation of any clothing whatever, or of any food whatever, 
from State to State. Or it might be merely prohibition of trans- 
portation of clothing or of food not conforming to certain require- 
ments, as if cotton clothing, or pork, or veal should be excluded, 
and woolen clothing, and mutton, or poultry admitted. 

This raises the question of construction whether the power to 
regulate includes the power to prohibit. On principle we submit 
that it does not, but we forbear to discuss so purely academic a ques- 
tion, for it seems established, as a matter of authority, that "in some 
circumstances regulation may properly take the form and have the 
effect of prohibition." 7 It remains then to consider what, if any. 
are the limitations upon the power of Congress to prohibit trans- 
portation from State to State. It seems clear enough that such 
power is not an absolute one, to be exercised under any and all 
conditions, as if Congress should prohibit the transportation of any 
clothing, or of any food whatever from State to State. Assuming 
that the language of the Commerce Clause, considered by itself, 
would warrant such construction, it seems reasonably clear that, 
at least as to transportation between States, 8 restrictions are 

'Northern Securities Co. v. U. S. (1904) 193 U. S. 197, 335- 
'Whether it is otherwise as to commerce with foreign nations, in view 
of provisions specially applicable thereto, we do not here consider. 
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furnished by the Fifth Amendment. It is not likely to be estab- 
lished that 

"Congress may arbitrarily exclude from commerce among the 
States any article, commodity or thing of whatever kind or nature, 
or however useful or valuable, which it may choose, no matter with 
what motive, to declare shall not be carried from one State to 
another." 8 

Even apart from the effect of the Fifth Amendment such right of 
transportation might find protection against the action of Congress 
in a principle that antedates by centuries the Commerce Clause, 
indeed, the existence of our nation and its Constitution. 

"The right to engage in commerce between the States is not a right 
created by or under the Constitution of the United States. It 
existed long before that Constitution was adopted. It was ex- 
pressly guaranteed to the free inhabitants of each State by the 
Articles of Confederation (Art. IV) and impliedly guaranteed by 
Art. IV, § 2, of the Constitution of the United States as a privilege 
inherent in American citizenship." 10 

We submit that it is by virtue of the same principle, to say 
nothing of the Fourteenth Amendment, that the right of transporta- 
tion from State to State finds protection against the action of the 
States, as well as of Congress. Yet nothing is better established 
than that under certain conditions the powers reserved to the States 
by the Tenth Amendment include the power to prohibit transporta- 
tion from State to State. Thus their power to prevent the sale and 
transportation of diseased cattle includes the power to prohibit 
the transportation thereof into the State ;" and so as to quarantine 
regulations preventing the transportation of persons. 12 So their 
power to prevent fraud or deception in sales includes the power 
to prohibit, at any rate to impose restrictions upon transportation 
into the State." So the power to prohibit the sale and transporta- 
tion of game, a subject of common ownership, includes the power 
to prohibit the transportation thereof into the State. 11 But with 

'Champion v. Ames supra, 362. 

"Baldwin, C. J., in Hoxie v. N. Y., N. H. & H. R. R. Co. (1009) 82 
Conn. 352, 364. The point was not entirely overlooked in Gibbons v. 
Ogden (1824) 9 Wheat. I, 211, though, we submit, it was there given in- 
sufficient consideration, and has been strangely ignored in later decisions. 
It was referred to, though in dissenting opinions, in Dooley v. TJ. S. (1901) 
183 U. S. 151, 170, and Champion v. Ames supra, 371. 

"See Asbell v. Kansas (1908) 209 TJ. S. 251. 

"See Compagnie Franchise de Navigation a Vapeur v. Louisiana State 
Board of Health (1902) 186 U. S. 380, 387. 
"See Plumley v. Mass. (1894) 155 TJ. S. 461. 
"See N. Y. ex rel. Silz v. Hesterberg (1908) 211 U. S. 31. 
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what we regard as flagrant inconsistency the power to prohibit the 
sale, manufacture and transportation of intoxicating liquors is 
held by the Supreme Court not to include the power to prohibit 
their transportation into the State. 15 

Now it seems established that Congress has what is, to a large 
extent at least, concurrent power with the States in this respect, 
this being a concession to Congress, we submit, of a clumsy usurpa- 
tion of powers reserved to the States by the Tenth Amendment. 
This usurpation was first conspicuously sanctioned in sustaining 
Congressional legislation prohibiting the transportation of lottery 
tickets from State to State. 10 But, without discussing other 
instances, we now confine our attention in this respect to legisla- 
tion against what are commonly known as "monopolies" or "trusts." 

It is settled that the powers reserved to the States include the 
power to enact anti-trust laws." That is to say, the States may 
prohibit the manufacture, sale or transportation within their limits 
of any article, if involving such restriction upon competition as to 
amount to a "monopoly" or "trust." Now we submit that, in 
accordance with the analogy furnished by the cases of prohibition 
already considered, the power of a State to enact anti-trust laws 
includes the power to prohibit or otherwise regulate the transporta- 
tion of a monopolized article into the State. Nor does there 
appear to be anything in the decisions of the Supreme Court that 
directly contradicts this view. 18 

Nevertheless it is well established, as a matter of authority, 
that under the power to regulate commerce, Congress has the 
power to prohibit or otherwise regulate the transportation of a 
monopolized article into the State. Such power was exercised in 

"See Bowman v. Chicago etc. Ry. Co. (1888) 125 U. S. 465; Leisy v. 
Hardin (1890) 135 U. S. 100. In Schollenberger v. Pa. (1898) 171 U. S. 
1, a like result was reached as to oleomargarine. 

"Champion v. Ames supra. 

"Such legislation was sustained in Smiley v. Kansas (1905) 196 U. S. 
447; National Cotton Oil Co. v. Texas (1905) 197 U. S. 115; Carroll v. 
Greenwich Ins. Co. (1905) 199 U. S. 401; Waters-Pierce Oil Co. v. Texas 
(1909) 212 U. S. 86. 

"This act may find support in Louisville & Nashville R. R Co. v. 
Ky. (1896) 161 U. S. 677, 701, where was sustained as applicable to a 
corporation engaged in interstate transportation, a prohibition against the 
consolidation of parallel or competing lines. It will of course be borne in 
mind that we are here considering the situation as existing in the absence 
of exercise of the power of Congress (as in -the enactment of the Federal 
Anti-Trust Act) excluding the exercise of any conflicting power under the 
authority of a State. 
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the enactment of the Anti-Trust Act, 19 which, to repeat, we regard 
as but a clumsy usurpation of powers reserved to the States. We 
are not here especially concerned to discuss from the standpoint 
of practical efficiency the respective merits of state and Federal 
regulation of interstate transportation of monopolized articles, 
though, in passing we submit that it better accords with the scheme 
of our system of government to refer such regulation to local 
authority. 

There seems, however, to be at least one class of cases in 
which the power of Congress to regulate commerce may properly 
take the form of prohibition. But this also seems to be an excep- 
tion more apparent than real, and rather to be referred to regula- 
tion of the agency as distinguished from the subject of transporta- 
tion. Perhaps an illustration may serve to make the point clear. 
The prohibition of the transportation of lottery tickets, for in- 
stance, seems clearly for the benefit of the community into which 
it is sought to be transported. Such transportation does not tend 
to contaminate or otherwise injure other articles that are trans- 
ported by the same carrier, or in the same conveyance. But pro- 
hibition of the transportation, say of dynamite or gunpowder, seems 
to rest on an essentially different ground, as removing a source of 
danger to other articles or to persons that are transported by the 
same carrier or in the same conveyance. Now prohibition or 
other regulation of the transportation of such dangerous articles 
seems rather to be classed as regulative of the agency of transpor- 
tation, for the protection of travelers and shippers, as much so as 
requirements looking to the equipment of locomotives and cars, 
or to the condition of a roadbed. Quarantine regulations, in so far 
as they are for the benefit of travelers and shippers, seem referable 
to the same class ; otherwise, if regarded as for the benefit of the 
community into which the objectionable articles or persons are 
sought to be transported. Hence we may concede to Congress the 
power to prohibit or otherwise regulate the transportation of such 
dangerous articles, consistently with the general doctrine that the 
exercise by Congress of the power to prohibit interstate transporta- 
tion, as in case of anti-trust legislation, is a usurpation of powers 
reserved to the States. 

But we turn now to the other class of cases, involving the power 
of Congress to regulate the agency of transportation. To revert 



"This view was sustained as authorized by the Commerce Clause, in 
Northern Securities Co. v. U. S. supra, 335. 
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to our illustration, we have, for the sake of simplicity, supposed the 
manufacturer of the clothing and the manufacturer or producer of 
the food to transport their products themselves, without the inter- 
vention of a carrier. But now suppose the entire interstate com- 
merce or transportation of the country to consist in transportation 
of such clothing and food, between the points mentioned, by means 
of trains of freight cars. This involves the intervention of a 
carrier, in practice always what is known as a common carrier. 
We now suppose action by Congress that no longer has any neces- 
sary reference to the subject of transportation, that is, does not 
operate by way of interference with interstate transportation of any 
particular article. Such action has particular reference to the 
agency of transportation, and has a wide range. It may, for 
instance, be a requirement that the freight cars be of a certain size 
and weight, that those in management of the train have certain 
qualifications, that the train be equipped with certain appliances, the 
rails be of certain weight, the track of a certain width, and so on. 
Although carriage for another is not necessarily by a common 
carrier, we may, for present purposes, ignore the negligible class of 
cases in which it is not, and proceed on the assumption that inter- 
state and foreign transportation is conducted solely by common 
carriers, notably by railroad and vessel. 

Broadly stated, then, the question is as to the power of Con- 
gress to regulate the conduct and liability of common carriers. 
That such power of regulation resides in some governmental au- 
thority is settled beyond doubt, in the Supreme Court at any rate, 
since the decision in Mum v. Illinois, 20 where it was declared that 
''when private property is devoted to a public use, it is subject to 
public regulation." More recently it has been stated as an 

"elementary proposition that railroads from the public nature of the 
business by them carried on and the interest which the public have 
in their operation are subject, as to their state business, to state 
regulation." 21 

In determining the power of Congress in this regard, we submit 
that it is of prime importance to consider for the benefit of what 
persons the power of regulation is to be exercised. There seem to 
be three, and only three such classes ; that is to say, the classification 
is exhaustive. 

"(1876) 94 U. S. 113, 130- 

"Atlantic Coast Line R. R. Co. v. N. C. Corp. Comm. (1907) 206 U. S. 
1, 19. 
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First, there is the distinction between those enjoying the benefit 
of transportation, that is, travelers or shippers, and those that are, 
for the time being, not such. We express this distinction as 
between "the public," which for present purposes may be regarded 
as those residing or sojourning within the territory affected, — and 
those enjoying the benefit of transportation. 

Now it has never been seriously questioned that it is within 
the powers reserved to the States to regulate the conduct and 
liability of a carrier for the benefit of what we have called "the 
public," particularly as to matters involving health and safety. In 
every State there is a considerable mass of legislation of this 
character of unquestionable validity. Good illustrations are re- 
quirements as to checking the speed of trains, 22 and that a whistle 
be blown before reaching a crossing. The list might be indefinitely, 
extended. It may be regarded as settled law that the Commerce 
Clause furnishes no objection to such legislation. The State is 
not here regulating commerce, and thus encroaching upon the ex- 
clusive province of Congress, but exercising a clearly reserved 
power, the influence upon commerce being merely incidental or 
indirect. 

As such regulation is within the powers reserved to the States, 
so we submit that it is beyond the power of Congress. To revert 
to our illustration, we submit that it is beyond the power of Con- 
gress to make requirements as to checking the speed of even an 
interstate train, or that a whistle be blown before reaching a cross- 
ing. 

Turning now, however, to those enjoying the benefit of trans- 
portation, that is, travelers and shippers generally, we distinguish 
between those enjoying the benefit of transportation wholly within 
the State, and those enjoying the benefit of transportation within 
the scope of the Commerce Clause, a distinction that will, of course, 
be readily apprehended, being illustrated by one person traveling 
or shipping between Albany and Buffalo, and another traveling or 
shipping between Albany and Boston. 

As with regulation for the benefit of the public, so it seems 
beyond question that it is within the power of a State to regulate 
the conduct and liability of a carrier for the benefit of interstate 
travelers and shippers, a good illustration being the power to regu- 
late rates for transportation. And, as in case of regulation for the 

"See for instance Erb v. Morasch (1900) 177 U. S. 584; Southern Ry. 
Co. v. King (1910) 217 U. S. 524. 
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benefit of the public, so we submit that regulation for the benefit of 
interstate travelers or shippers merely, being within the power 
reserved to the States, is beyond the power of Congress. This 
conclusion seems to accord with the doctrine stated in Gibbons v. 
Ogden,* 3 and applied in Employers' Liability Cases,"* that the 
power of Congress does not extend to 

"that commerce, which is completely internal, which is carried 
on between man and man in a State, or between different parts of 
the same State, and which does not extend to or affect other 
States." 

This branch of the subject, however, is much complicated in prac- 
tice, by reason of the same agencies being so commonly employed 
in both interstate and intrastate transportation. 

It remains to consider regulation for the benefit of interstate 
travelers and shippers. Here, it may be admitted, is proper scope, 
if anywhere, for the exercise of the power of Congress; at any 
rate, this is clearly established as a matter of authority. To this 
head are to be referred the Interstate Commerce Act, 2 * from 
the provisions of which transportation "wholly within one State" 
is by its terms expressly excluded, and the Safety Appliance Act, 28 
the validity of which was said in Adair v. United States'" to have 
been sustained on the ground that 

"it manifestly had reference to interstate commerce and was cal- 
culated to subserve the interests of such commerce by affording 
protection to employes and travelers." 

It may be noted in passing that, notwithstanding the alleged 
doctrine of the exclusiveness of the power of Congress to regulate 
commerce, the States seem, generally speaking, to have concurrent 
power in this respect, that is, to regulate the conduct and liability 
of carriers. Perhaps the most conspicuous instance of this is Lake 
Shore & Michigan Southern Ry. Co. v. Ohio, 28 which sustained a 
statute requiring trains to stop at certain points, as applicable to 
transportation between points outside the State (Chicago' and 
Buffalo), this being clearly regarded as a provision for the benefit 
of interstate passengers. To like effect seem Chicago, Milwaukee 

"(1824) 9 Wheat. 1, 194. 

sl Supra. 

s 24 U. S. Stat. L. 379- 

"27 U. S. Stat. L. 531- 

"(1908) 208 U. S. 161, 177- 

"(1899) 173 U. S. 285. 
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& St. Paul Ry. Co. v. Solan, 29 sustaining a statute relating to ex- 
emption from liability; Richmond & Alleghany R. R. Co. v. R. A. 
Patterson Co., 30 sustaining a provision as to the obligation assumed 
by a carrier accepting freight for transportation beyond its own 
line ; Missouri, Kansas & Texas Ry. Co. v. McCann,* 1 sustaining 
the imposition of liability for negligence of a connecting carrier. 
These instances are merely illustrative ; others might be cited. 

The preceding discussion may serve to make clear what should 
be taken into account in determining the validity of the much dis- 
cussed Employers' Liability Act. 8 * We submit that the preliminary 
question is whether it is properly to be regarded as for the benefit 
of interstate travelers and shippers, or of the public, that is to say, 
a particular portion of the public, — employees of carriers. This 
preliminary question may be essentially one of fact. In Watson v. 
St. Louis, I. M., & S. Ry. Co.,* 3 where the Act was sustained, it 
was said that the enactment thereof 

"not only results in protecting the employes of carriers by rail, but 
at the same time guards the public welfare by securing the safety 
of travelers." 

If this be true, as a matter of fact, we submit that the Act is, like 
the Safety Appliance Act, within the power of Congress. If, on 
the other hand, as a matter of fact, the Act operates merely for 
the benefit of the employees of carriers, we submit that it is beyond 
the power of Congress, as an encroachment upon the power of the 
States to regulate the conduct and liability of carriers for the 
benefit of the public. 

This seems the proper connection in which to discuss what 
seems to us to be a flagrant abuse of the power of Congress, that 
is to say, the concession to it by the Supreme Court of power, not 
merely to regulate the conduct and liability of those engaged in 
transportation, but even to itself furnish the means of transporta- 
tion. Although in former times "many of our statesmen enter- 
tained doubts as to the existence of the power to establish ways 
of communication by land," it has been established, as a matter 
of authority, that "Congress has plenary power over the whole sub- 
ject." 34 Now, so far at least, as concerns communication by land, 

"(1898) 169 U. S. 133. 

"(1898) 169 U. S. 311. 

n (1899) 174 U. S. 580. 

""That is the act of April 22, 1908, 35 U. S. Stat. L. 65. 

"(1909) 169 Fed. 942, 950. 

"California v. Central Pac. R. R. Co. (1888) 127 U. S. 1, 39. 
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this seems a useless, even if harmless usurpation of power con- 
cededly in the States. Congress has never, as a rule, attempted to 
furnish land highways, the cases of the Cumberland Road and 
the Pacific railroads being sporadic and exceptional. For this pur- 
pose the powers reserved to the States have proved ample, as wit- 
ness the splendid system of ordinary highways, including the state 
roads, and the gigantic interstate railroad systems constructed 
under state authority. And we submit that the rule should not be 
otherwise as to transportation by water. Congress has not, indeed, 
attempted to furnish vessels to engage generally in the business of 
interstate transportation. But it continues, by virtue of the power 
supposed to be conferred by the Commerce Clause, to furnish on 
a large scale the means of transportation by vessel, as witness the 
prodigious sums appropriated at each session of Congress for the 
improvement of waterways. It is coming by degrees to be clearly 
understood that the scrambling and logrolling among members of 
Congress incident to such legislation is one of the most fruitful 
sources of corruption in our political life. It seems not to be so 
well understood that such legislation is, as we submit, beyond 
the constitutional power of Congress, though it must be conceded 
that the contrary view seems established as a matter of authority. 
We submit, that, save perhaps in extreme and exceptional cases, 
the furnishing of means of transportation by water, including the 
improvement of waterways, should be relegated to local authority, 
as in case of furnishing means of transportation by land. Thus, 
to a large extent at least, would be avoided the present practice 
of lavish and irresponsible expenditure for improvement of water- 
ways. Indeed, not a little of such improvement has already been 
accomplished under local authority merely, 35 to say nothing of 
the extensive canal systems constructed thereunder. 

By way of summary and conclusion, the results of the pre- 
ceding discussion may be stated as follows. 

Commerce, power to regulate which is conferred upon Con- 
gress, consists in transportation. 

A distinction is to be taken between the subject of transporta- 
tion, that is, what is transported, and the agency of transportation, 
in particular the carrier, usually a common carrier. 

Regulation by Congress of the subject of transportation ordi- 
narily, if not necessarily, takes the form of prohibition. But such 

"See County of Mobile v. Kimball supra; Sands v. Manistee River 
Improvement Co. (1887) 123 U. S. 288. 
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power of prohibition is not absolute, being subject to restrictions 
furnished by the Fifth Amendment. 

The power of the States to prohibit such transportation is like- 
wise not absolute. But the States have power to prohibit it under 
certain conditions. Congress has what is, to a large extent at 
least, concurrent power with the States in this respect, this being, 
however, a usurpation of powers reserved to the States, as 
conspicuously in case of legislation against "monopolies" or 
"trusts." 

Regulation by Congress of the agency of transportation ordi- 
narily takes the form of regulation of the conduct and liability of 
carriers. 

There are three classes of persons for the benefit of whom such 
power of regulation may be exercised: (i) the public; (2) intra- 
state travelers and shippers; (3) interstate travelers and shippers. 

Such regulation for the benefit of the public is within the power 
reserved to the States and beyond the power of Congress. 

Such regulation for the benefit of intrastate travelers and 
shippers is within the powers reserved to the States and beyond the 
power of Congress. 

Such regulation for the benefit of interstate travelers and ship- 
pers is within the power conferred upon Congress by the Com- 
merce Clause, conspicuous instances of the exercise of such power 
being the Interstate Commerce Act and the Safety Appliance Act. 
But the States have, generally speaking, concurrent power with 
Congress in this respect. 

The concession to Congress of the power, not merely to regulate 
the conduct and liability of those engaged in transportation, but 
to itself furnish the means of transportation, thus by way of im- 
provement of waterways, is an abuse of the power conferred by the 
Commerce Clause. 

Frederick H. Cooke. 
New York. 



